Legal Nature of Debentures.
The "Debenture" is a contractual relationship between creditor and a debtor, if, which is the case in most debentures, coupled with a charge on the properties and assets of the company it may be classified as a mortgage transaction as well. The difference between the debenture holder and that of a shareholder is that the debenture holder is a creditor with interests and rights against the company. However, the position of the debenture holder may be closely associated with that of the shareholder. This is because, the debenture holder legally subject to the provisions of the articles of association, may also be allowed to; (1) Appoint a director for the company, (2) Share in the profits (though in his own case, whether profits are made or not or whether the company declares dividend or not) (3) Repayment at a premium (4) Attend meetings; vote at meetings but not during meetings of extraordinary resolution to convert debentures into equity shares which he will be holding as "equity security" and when he exercises the right, will become an "equity security". Where the debenture is secured by a floating charge he will have an equitable interest in the company different from that of the shareholder. 5 Generally, "debenture" is applied not to the indebtedness itself but to the document evidencing it. 6 . Because of the distinction between securities whose holders are members, and securities whose holders are outside creditors, 7 the rules relating to the raising and maintenance of capital applies only to the former, subject to the exceptions already mentioned, shares impose a liability, on the holder to pay in cash or in kind than nominal value, and while the company is a going concern, the nominal value or the capital of the company cannot be reduced by repayment nor can the shareholders be paid any return on their investments except out of profits. 8 None of these rules applies to the debenture holders, they may be paid out of the company"s capital, the shares cannot be sold at a discount, and the debentures may be issued at a discount. Theoretically, the debenture holders are not interested in the company except that they are happy that the company continues to be healthy for the purpose of their investments only. 9 In the event of bankruptcy, the debenture holders has a right to be paid their investments whilst the shareholders have nothing to collect, in fact, the receiver , may still call up allotted and unpaid capital.
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II.
Debenture Trust Deed
Issues in a series and parripassu clauses:-Where debentures are issued in series, thedebentures must contain a parripassu (i.e equality) clause, if this is not done, they rank according to the date of the issue or if all issued the same day, by their numbering.
The debentures of this series are all to rank parripassu in point of charge without any preference or priority one over another, 11 Whether any company offers debentures to the general public for subscription or purchase, it must execute a debenture trust deed in respect of the offer and the trust deed must be executed between the company and the trustee for the debenture though not a subscriber, is the person recognized by law as the legal owner of the entire issue, and he is the one that represents all the debenture holders while he holds the legal interest to the debenture and the investors are the beneficiaries, 12 in cases where the debenture trust is classified into different classes no single debenture trust deed can cover more than one class of debentures. The debentures will belong to different classes if different rights attach to them in respect of:-(a) The rate of or dates for payments of interest; (b) The dates when, or the installments by which, the principal of the debenture shall be unpaid, unless the difference is solely that the class of debentures shall be repaid during the stated period of time and particular debenture may be repaid at different dates during that period (c) According to selections made by the company or by drawings, ballot or otherwise, (d) Any right to subscribe for or convert the debentures into shares in or other debentures of the company or any other company, or (e) The powers of the debenture holders to realize any security. 5 Section 186(2) CAMA 2004. The trustee is empowered to safeguard the right of the debenture holders and to exercise the rights, powers and discretions conferred upon them by the trust deed. 6 14 it was held that the holder of the debenture stock secured by a trust deed could not present a petition for the winding up of the company since he was not a creditor. The trustees are the creditors for the whole debenture debt; and the stock holder is an equitable beneficiary of the trust, but by suing the trustees on behalf of himself and the other debenture holders to compel the trustees to exercise their remedies against the company, he can indirectly enforce the same remedies against the company as the holder of a single debenture can enforce directly.
The law requires that every debenture trust deed must include the following terms:-(a) The maximum sum which the company may raise by issuing debentures of the same class. (b) Maximum discount which may be allowed on the issue or re-issue of the debentures and the maximum premium of which the debentures may be made redeemable (c) The nature of any assets over which a mortgage, charge or security is created by the trust deed in favour of the trustee for the benefit of the debenture holders, the specific identity of the assets 15 (d) If the charge is to be created in favour of a third party other than the trustee to the debenture, the nature and identity of the properties must be stated. (e) Whether the company will create any mortgage or charge or security in favour of some and not all the debenture holders. (f) Any prohibition or restriction on the power of the company to issue debenture or to create mortgages, charges or nay security or any of its assets ranking in priority to, or equally with the debentures issued under the trust deed. (g) Whether the company shall have power to acquire debenture issued under the trust deed before the date of their redemption and to re-issue the debentures; (h) The rate of and the dates on which interest on the debentures issued under the trust deed shall be paid and the manner in which payment may be made. (i) Provision for meetings of debenture holders. (j) Power of the trustees to appoint a receiver when the security becomes enforceable. (k) Whether the rights of the debenture holders may be altered or abrogated, and if the conditions that must be fulfilled, and the procedure to follow to effect such an alteration or abrogation.
The amount or rate of remuneration to be paid to the trustee and the period for which it shall be paid, and whether it shall be paid in priority to the principal, interest and costs in respect of debentures issued under the trust deed. (m)
The debenture must state clearly whether it is secured or not 16 The provisions of Section 185 of CAMA 2004 is certainly not exhaustive as the Lawmerely gave an indication and sketch of what is expected of a standard debenture trust deed, the contracting parties are free to add or include terms to accommodate their peculiar circumstances. The advantage and uses of the trust deed are: 1. It enables a legal or equitable mortgage on specific assets of the company to be created; the deeds of property charged under the debenture is held by trustees, and where there is a legal mortgage, the legal estate is vested in them. It could not be vested in hundreds or possibly thousands of debenture holders because, since the property legislations 17 the legal estate cannot be vested in more than four persons. 2.
Priorities; A mortgage in general terms, ranks in the order of its creation, so without a trust deed, in an issue to the public, the holder of the first certificate to be issued would rank in front of the second and so on. Holder number one would be entitled to payment from the company"s assets in full before the second certificate holder gets anything. Certificate holder, say 1,000 might get nothing if the company"s assets were insufficient under the trust deed the trustees have the charge and can sell the company"s assets and distribute the proceed equally so that all the stock holders get the same amount even if it is not a payment in full. Distribution is parripassu which is a term commonly used of this procedure. 3 .The interests of the debenture holders are safeguarded by the employment of professional corporation or by a small number of expert trustees than they would be left to the debenture holders themselves. The holders are often widely dispersed and often lack the knowledge required to safeguard their interests" properly. duty include calling of meetings of debenture holders to inform them of matters of particular concern to them and their interest. 4.
The trust deed usually gives the trustees power to sell the property charged-the trust deed and the relevant documents of the charged properties are normally kept with the trustees to the debenture, they as the legal owners have the power to appoint an administrative receiver should the company default in the payment of the interest or repayment of the principal sums borrowed without the intervention of the court. 5.
The trust deed will usually give the trustees the power to see that the security is properly maintained and repaired and insured.
The legalposition of the Trustees to the debenture
The position of the debenture trustee is a very delicate and sensitive position. He is the only legal owner of the debenture and he represents the debenture holders in all transactions with the company, 18 it is an important use of the trust today in connection with the issuance of corporate obligations. The trust device has become the standard means of giving to the holders of such obligations the security of a mortgage or pledge of property. The typical transaction is the issuance by a company of debentures secured by mortgage on physical properties as well as a tangibles and receivable as security for the issue of debentures. 19 Historically, use of the trust in connection with the issuance of securities was first done approximately around the year 1830 20 most of the early indentures were given to secure rail road issues 21 . The trustees were one or more individuals 22 who were frequently officer of or otherwise connected with the issuer. 23 By 1860 the use of a trustee for debenture holders apparently had become common, 24 and in 1873, in dealing with a rail road mortgage which made no provision for a trustee, the United States Supreme Court noted this as a departure from "ordinary practice" 25 Increasingly, it may be observed over the years ofthe gradual development of the debenture as a tool for commercial transactions, two major changes can be discovered, one is the use of intangibles as security, the second, is the increasing use of the corporate trustee. Although, the individual trustee may still be found as trustee for debenture holders but he has been largely displaced by the corporate trustee in America and the United Kingdom. 26 The use of corporate trustees is a factor to be taken into account in determining the dutieswhich should be placed upon trustees for debenture holders.
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Qualifications for Trustee for Debenture
As far back as 1936, in the USA, a detailed investigation of "Trustees Under Indenture" was made by the Securities and Exchange Commission, culminating in a report issued in 1936. The recommendations contained in the report resulted in the passage of the Trust indenture Act of 1939. 28 The Act had recognized the very delicate position of the trustee under a debenture deed, and had made provisions to ensure that only corporate trustees should be registered under the Act as trustees for debenture, and secondly, any applicant for registration as trustees of the debenture is disqualified by various conflicting interests provisions or unless the debenture shall contain certain detailed provisions.
Under English Law, the trustee to the debenture had always been a trust corporation 29 and this is the general position all over the world. 30 For instance the Indian position 31 prescribed that no person shall be entitled to act as Debenture Trustee unless he is either a scheduled bank carrying on commercial activity or a public institution within the meaning of Section 4A 32 of the act or an insurance company or a body corporate. 33 The major reason why individuals may not effectively carry out the duties of the trustee for the debenture is obvious, the enormous administrative duties, keeping tabs on the company securities and ensuring proper representation of the debenture holders will entail appointing a competent corporate entity and not an individual. In fixing the qualifications, the 34 Securities and Exchange Board (debenture trustee) regulations 1993, Section 6 thereof, provides that in considering granting a license to persons eligible under Section 7 of the regulation 35 , The Board is enjoined to consider the infrastructure like office space, equipments and manpower to effectively discharge his activities and experience, with least two persons in the employment of the applicant who had experience in matters which are relevant to a debenture trustees etc.
In Nigeria, the Companies and Allied Matters Act did not provide for the qualification of the debenture trustee but only made provisions for persons that are disqualified from being appointed as a Debenture Trustee. This is unfortunate and a great omission in the Law. By not specifying the categories of those who are qualified to be appointed trustees for debenture, the law will thereby be permitting any individual who is not otherwise disqualified under Section 187 of the Act. The most important disqualification provision is as contained in Section 187(1) of the Act which states that a person is not qualified for appointment as a trustee of a debenture trust deed if he is: (a) an officer or an employee of the company which issues debenture covered by the trust deed or of a company in the same group of companies as the company so issuing debenture,
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Other disqualified persons are:
(1) person less than 18 years of age (2) person of unsound mind and who has been so found by a Court in Nigeria (3) undischarged bankrupt (4) person disqualified from being a Director under Section 257 of the Act (5) substantial shareholder 37 It follows that apart from the general provisions in Section 187, anybody, whether individual or corporate organisation 38 may act as trustee to debenture. This is absolutely against the general trend all over the world. The modalities for an individual acting as a trustee to debentures is not only an anomaly but dangerous, and I believe that the law ought to be amended by making provisions that only a company registered as a trust company that specialise only in trustee duties, with infrastructural backup.
Further due to the very important duties of the trustee, the Nigerian Law ought to adopt the position in India, and make provision for any applicant for the certificate to make a deposit of cash funds with the Central Bank of Nigeria as security for its good behavior, further, there should be a special law, that regulates and prescribe the, legal duties of the trustees, and a special regulator to regulate their activities.The Investment and Securities Act 2007 merely covers the registration of Capital Market Operators and there is nothing regulating the registration of trustees for debentures probably because the Nigerian debt market is still largely undeveloped.
Appointment
The trustee to debenture holders are generally appointed under the Trust Deed setting up the debenture. 39 The pertinent question is that, who is responsible for drawing up the debenture trust deed? It is important to understand the practical nature of the arrangement between the issuer (the company) the trustee and the debenture holder. The whole arrangement is reflected by the trust deed, which is essentially a bilateral contract between the issuer and the trustee providing for the issue of the debentures. The debenture holder is never a party. 40 The trustee ordinarily will be appointed by the company issuing the debenture the debenture trust deed is also drawn up by the Solicitors for the issuer, sometimes in conjunction with the issuing house employed to market the securities in the open market. The trustee may only make inputs in respect to adding changes to protect them from liability and eventually executed between the trustee (who is the issuer"s nominee) and the issuing company itself. The trustee and the company therefore have the opportunity to insert various clauses and covenants, called exculpatory provisions to absolve them of any wrong doing. The great disadvantage is that the debenture holders who are the real investors have no say in the appointment of the trustees or the inputs made in the debenture trust deeds. 41 In most of the issues in Nigeria, the Banks also have a trustee department which handles all the trustee debenture issues for the Bank. In effect, the fate of the subscribers is in the hands of the company absolutely especially where the Bank is the one issuing the debenture. 42 Others will naturally appoint agents close to them, and who will do their biddings. In Nigeria, the only safeguard against this is Section 187(1)(a) CAMA 2004 which provided that the employee or officer of a company which issues debenture covered by the trust deed of a company in the same group of companies as the company so issuing the debentures are disqualified from being appointed as a trustee of the debenture trust,. The problem is that the Law does not include subsidiaries, or companies or entitles in which the issuer may have interest either substantial or minor. Because the Section is limited to individuals appointment as trustee, the door is only open for series of conflict issues involving corporate entities, for instance under the Securities and Exchange Board of India (Debenture trustees) Regulations, 1993 (SEBI debenture trustees regulations". Section 7 of the Act specifically provides for eligibility for registration as a corporate debenture trustee, and it does not include or envisage an individual trustee 43 ,so that the issue of being employee or officer of the trustee does not arise at all.
The trustees to the debenture trust are the only legally recognized organ under the trust debenture deed representing the debenture holding, where the only document which specifies the rights and duties of the trustees are drawn up by them the tendency is for them to ensure that their liability for any breach of duty is excused.
Liability of trustees for debenture holders.
The corporate trust deed has become one of the largest and most complex contracts used in corporate Law. The relationship between the issuer (company), trustee and debenture holders is entirely the product of the agreement. This is in marked contrast to the relationship between the issuer and its shareholders, which is today governed largely by statute. 44 The provisions created by contract are the "constant documents" of the securities to be issued. They regulate the security, the title constituting the debenture holders claim. They are however constituted by the rules made by the company itself. However, even with the admission that the rules or terms are dictated by the company, the trustee still has a role to play jointly with the company. Although issued on the decision of the company debentures must be certified by the trustee, who acts with the company (but only in strict compliance with the trust deed. In so acting the trustee authenticates the debentures. The debenture holder thus relies solely on the competence of the trustee that the debenture complies with and reflects truly the terms attaching to that class of securities issued by the company. 45 From the point of view of debenture holders their rights are limited to those defined in the trust deed. The Act had not helped matters. 46 By buying the debenture in the market place or by lending money evidenced by a debenture, they become creditors holding a security and accepting as a term of such security that: (i) initially all rights to enforce its payment are vested in the trustee (ii) should the trustees fail to act, the debenture holders may force the trustee to sue but only on posting security and with the approval of the three quarters majority of the entire debenture holders (iii) In the alternative and where the trustee fails to act, the debenture holders may sue to compel the trustee to act or they may act indirectly in the name of the trustee. In all events such proceedings must be for the benefit of the debenture holders. Section 186 (2) 47 specifically provides as follows:-It shall be the duty of such trustees to safeguard the rights of the debenture holders and, on behalf of and for the benefit of all debenture holders, toexercise the rights, powers and discretions conferred upon them by the trust deed.
The charges securing the debenture are to be created in favour of the debenture holders by vesting them in the trustees. 48 The Act also provides that any provision contained in the trust deed or any contract with the holders of debentures secured by a trust deed shall be void in so far as it would have the effect of exempting a trustee thereof from liability, or indemnifying him against liability for any breach of trust or failure to show the degree of care and skill required of him as trustee having regard to the powers, authorities or discretion"s conferred on him by the trust deed. 49 No specific degree of care and skill is required under the CAMA. A debenture holder or the Commission may apply to the court to remove any trustee from his office if they can prove that the trustee has interests which conflict with or may conflict with those of the debenture 42 
